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STATE BOARD OF EQUALIZATION 
Legal Department 

AB 2323 - State Board of Equalization: Publish Opinions 
Fiscal Year 2013-14 

A. Proposal Summary 

The Board of Equalization (BOE) requests $455K in Fiscal Year (FY) 2012-13 and $476K ongoing for 
2.5 permanent positions to implement the provisions of Assembly Bill (AB) 2323. 

AB 2323 (Perea), (adds Section 40 to the Revenue and Taxation Code, relating to taxation), effective 
January 1, 2013, requires the BOE to publish and make available on its Internet website a formal 
written opinion, a written memorandum opinion, or a written summary decision made by the BOE, in 
which the amount in controversy is $500,000 or more, within "120 days" from the date of the decision, 
and to include specified information in the published opinion. Appeals impacted by AB 2323 will include 
many of the most complex and important tax controversies faced by the BOE. 

The bill requires the BOE to prepare a more comprehensive legal opinion or decision than what is 
currently prepared in many appeals, and it requires each covered BOE opinion or decision be published 
on the BOE website for review by other taxpayers and include factual background, legal issue or issues 
presented, applicable law, analysis, disposition, and the names of adopting BOE members. The 
provisions of AB 2323 result in increased workload that cannot be absorbed by existing staff without 
severely jeopardizing revenue acceleration of moving app'eals cases through the process. AB 2323 
was signed by Governor Brown on September 29, 2012. 

B. Background/History 

The BOE administers the sales and use tax and various excise taxes; sets values for property for state
assesses; monitors the property tax assessment practices of county assessors; reviews, equalizes and 
adjusts assessments of certain land owned by local government entities; and hears appeals of personal 
income and corporation taxes administered by the Franchise Tax Board (FTB). The California 
Constitution establishes that the BOE consists of 5 voting members: the Controller .and four members 
elected at gubernatorial elections from districts for 4-year terms. 

Under Section 15606 of the Government Code, the BOE is required to keep a record of all its 
proceedings. Consistent with that provision, the BOE makes available the minutes of all BOE hearings 
and publishes the minutes on the BOE's website. 

The BOE's Rules for Tax Appeals (California Code of Regulations, Title 18, § (Rule) 5000 et seq.), 
promulgated through the rule making process, provides rules for drafting and adopting written opinions. 
These rules are based on the California Rules of Court for publishing appellate court decisions. 

C. State Level Considerations 

The BOE collects taxes and fees that provide approximately 35.6 percent of the annual revenue for 
state government and essential funding for counties, cities, and special taxing districts. The BOE 
administers the state's sales and use tax, fuel, alcohol, tobacco, and other taxes and collects fees that 
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fund specific state programs, which, in FY 2009-10, produced $50.7 billion for education, public safety, 
transportation, housing, health services, social services, and natural resource management. 

The BOE strives to offer transparency to all taxpayers and stakeholders. In an effort to be a more 
transparent agency, the BOE uses a variety of means to make information more easily accessible to 
taxpayers and interested parties. In recent years, the BOE has made significant strides in these efforts 
and will continue to do so. 

D. Justification 

AB 2323's requirements are not limited to any specific areas of tax law and therefore will apply to many 
types of appeals, including franchise and income tax appeals, property tax appeals, sales and use tax 
appeals, special tax appeals, and local tax reallocation appeals. Where the amount in controversy 
equals or exceeds $500,000, AB 2323 will require the preparation and adoption of a legal decision or 
opinion containing the following: 

o Findings of fact, 
o Legal issue or issues presented, 
o Applicable law, 
o Analysis, 
o Disposition, 
o And identification of adopting board members. 

The foregoing required decisions will need to be submitted to the Board for review, discussion and 
adoption at a public meeting, and publication on the BOE's website, all within AB 2323's 120-day 
deadline. In order for staff and Board Members to satisfy these requirements, transcripts of relevant 
proceedings will need to be prepared promptly for review by staff and Board Members. 

Franchise and Income Tax 
Corporate and individual taxpayers who dispute a final determination by the FTB may appeal that 
determination to the BOE. When an appeal from an FTB determination is resolved by the BOE, 
taxpayers typically receive either a Summary Decision or, where a decision follows an oral hearing, a 
short-form decision known as a "Letter Decision." In some cases, the Board will issue a precedential 
Formal Opinion. The primary impact of AB 2323 in this area will be to require, in matters where an oral 
hearing is held, the preparation of a full written decision, containing factual findings and legal analysis 
that can be adopted by the BOE at a public meeting within the 120-day deadline imposed by AB 2323. 
Under AB 2323, decisions may be issued in the form of Summary Decisions, which are not 
precedential, or Formal Opinions, which are precedential. Due to the requirement that all covered 
decisions be published on the BOE's website, additional time will be required to prepare, revise and 
present Summary Decisions and Formal Opinions for adoption in a form that provides appropriate 
guidance to the public. 

BOE Tax and Fee Programs 
Taxpayers and fee payers who disagree with denials of claims for refund, determinations, or property 
tax valuations issued by the Sales and Use Tax Department or the Property and Special Taxes and 
Fees Department of the BOE may appeal such actions to the elected members of the BOE which may 
involve hundreds and millions of dollars. Under AB 2323, decisions may be issued in the form of 
Summary Decisions, which are not precedential, or Memorandum Opinions, which are precedential. 
The primary impact of AB 2323 in this area will be to require, in matters on the adjudicatory and oral 
hearing calendar, the preparation of a full written decision, containing factual findings and legal analysis 

Page 3 of 10 



BCP NO.8 

that can be adopted by the BOE at a public meeting within the 120-day deadline imposed by AB 2323. 
Due to the requirement that all covered decisions be published on the BOE's website, additional time 
will be required to prepare, revise and present Summary Decisions and Memorandum Opinions for 
adoption in a form that provides appropriate guidance to the public. 

It is estimated that, across the above tax programs, AB 2323 will cover approximately 32 decisions 
annually. Based on the bill's content requirements and the expedited timeframe, this workload cannot 
be addressed without additional resources. 

E. Outcomes and Accountability 
P roJec . t e dOt u comes 

Workload Measure 2011-12 2012-13 I 2013-14 
Decisions published on Internet within 120 days nfa 16 I 32 

F. Analysis of All Feasible Alternatives 

Alternative 1: Provide Resources to Implement the Provisions of AB 2323 

Under this alternative, the BOE requests $455,000 in FY 2012-13 and $476,000 in FY 2013-14 and 
ongoing to establish 1.0 Tax Counsel III, 1.0 Tax Counsel IV and 0.5 Hearing reporter positions to 
address the increased workload created by AB 2323. (See Exhibit I - Workload DetaillWork Activity 
Table for Requested Positions). 

Pros: 
• Does not require the redirectiori of existing staff, causing a delay in the resolution of other appeal 

cases. 
• Allows BOE to fully implement AB 2323. 
• Ensures mandated workload is performed timely. 
• Enables BOE to improve service and promote trust and confidence with the taxpayer. 

Cons: 
• Requires a budget augmentation. 

Alternative 2: Use Existing Resources to Implement the Provisions of AB 2323 

Under this alternative, additional resources are not requested. This alternative will cause a delay in the 
resolution of current appeal cases, as the BOE will have to re-prioritize its workload to timely address 
the provisions of AB 2323. 

Pros: 
• Does not require a budget augmentation. 

Cons: 
• Requires the redirection of staff causing delays in service to taxpayers on appeal cases that do not 

meet the $500,000 threshold. 
• Delays the resolution and potential revenue collection of appeal cases under $500,000. 
• Diminishes the trust and confidence with the taxpayer as appeal cases are delayed. 
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G. Implementation Plan 

AB 2323 takes effect on January 1, 2013. A November 1, 2012 start date is requested for the 2.5 
positions to allow for the hiring process and necessary training by the bill's effective date. 

H. Supplemental Information 

[;gJ NONE 0 FACILITY/CAPITAL COSTS 0 EQUIPMENT 0 CONTRACTS 0 OTHER 

I. Recommendation 

Alternative 1 is recommended. With the approval of this alternative, it allows the BOE to fully 
implement AB 2323. It ensures mandated workload is performed timely without the need to redirect 
existing staff from revenue acceleration activity. It reduces the possibility of delays in the resolution of 
the current appeals case workload, and it enables the BOE to improve service and promote trust and 
confidence with the taxpayer. 
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Workload Detail 

Exhibit I - Work Activity Tables for Requested Positions 

The following provides a summary of the positions being requested along with a description of their job 
duties. 

1.0 Tax Counsel III (Legal Counsel) - Appeals Division 

The Appeals Division will employ one Tax Counsel III to review the evidence and applicable law in 
order to draft and review decisions and opinions that are required to be prepared and published in 
compliance with AB 2323.1 The Tax Counsel III will primarily be responsible for impacted appeals 
involving sales tax, use tax, and special taxes. The Tax Counsel III may also be responsible for, or 
assist with, local tax reallocation matters and franchise and income tax matters as needed to comply 
with AB 2323. The Tax Counsel III is responsible for completing the decision or opinion without delay 
to ensure compliance with the 120-day deadline prescribed by AB 2323 and for reviewing policies and 
procedures and providing legal advice in connection with AB 2323. 

Occurrences Hours per Total Activity (Yearly) Occurrence HOllrs 
Review briefing, evidence and record, research applicable law, 22 60 1,320 and draft or review proposed decision or opinion 
Respond to inquiries from public, staff, and Board Members 

22 15 330 
regarding decision or opinion 
Preparation for presentation at public Board meeting where 
decision or opinion will be discussed, and adopted or returned 22 10 220 
to staff for further development 
Review and provide legal counsel regarding policies and 
procedures in connection with AB 2323 (such as confidentiality Ongoing Ongoing 10 
issues) 
Total Tax Counsel III Hours 1,880 
Total Tax Counsel III Positions (1,800 Hours/Position) 1.05 

I AS 2323 appeals, by definition, involve an amount in controversy of $500,000 or more and, therefore, tend to be more complex and time· 
consuming than other appeals. 
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Exhibit 1- Work Activity Tables for Requested Positions 

1.0 Tax Counsel IV (Legal Counsel)- Appeals Division 

The Appeals Division will employ one Tax Counsel IV to review the evidence and applicable law in 
order to draft and review decisions and opinions required to be prepared and published in compliance 
with AB 2323.2 The Tax Counsel IV will primarily be responsible for impacted appeals involving 
franchise tax, income tax and property tax, which tend to be more complex than impacted appeals in 
sales tax, use tax and special tax. The Tax Counsel IV may also be responsible for, or assist with, 
sales tax, use tax, special taxes and local tax reallocation matters as needed to comply with AB 2323. 
The Tax Counsel IV is responsible for completing the decision or opinion without delay to ensure 
compliance with the 120-day deadline prescribed by AB 2323 and for review in policies and procedures 
and providing legal advice in connection with AB 2323. 

Occurrences Hours per Total Activity (Yearly) Occurrence Hours 
Review briefing, evidence and record, research applicable law, 

10 125 1,250 
and draft or review proposed decision or opinion 
Address inquiries from public, staff, and Board Members 

10 30 300 
reQarding decision or opinion 
Preparation for and/or presentation at public Board meeting 
where decision or opinion will be discussed, and adopted or 

10 25 250 
returned to staff for further development 
Review and provide legal counsel regarding policies and 
procedures in connection with AB 2323 (such as confidentiality Ongoing Ongoing 20 
issues) 
Total Tax Counsel IV Hours 1,820 
Total Tax Counsel IV Positions (1,800 Hours/Position) 1.02 

0.5 Hearing Reporter - Board Proceedings Division 

The Board Proceedings Division will need a 0.5 additional Hearing Reporter position to expedite the 
preparation of transcripts as required to be prepared and published in compliance with AB 2323. 3 The 
Hearing Reporter will be responsible for or assist with transcripts related to impacted appeals involving 
sales, use, and special taxes as well as franchise, income, and property taxes, which tend to be more 
complex than impacted sales tax, use tax or special tax appeals; and local tax reallocation matters as 
needed to comply with AB 2323. The Hearing Reporter is responsible for completing these transcripts 
expeditiously to ensure compliance with the 120-day deadline prescribed by AB 2323. 

Occurrences Hours per Total Activity (Yearly) Occurrence Hours 

Transcription of AB 2323 appeals 32 20 640 
Attend Board Appeal Hearings 32 8 288 
Total Hearing Reporter Hours 928 
Total Hearing Reporter Posilions (1800 Hours/Position) 0.52 

2 Ibid. 
3 Ibid. 
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DF·46 (REV 05111) . I' 

Fiscal Summary 
" . , ir 
f· I 
BCP No. . Title ... I 
S lAB 2323 BOE P"hll<h uplnlons All Programs 

-
Dollars 

CY I BY I BY+1 CY BY BY+ 1 
jTotal ,and Wages I $171 $248 $248 
Total Stall ,2 $62 $90 

I ,Admil ~----~----~--~~ $90 
$33 $35 $35 

'To." I .1 5.1 :TI 2:5 $266 $37: $37: 

,Or I and .,. 
I I $38 $8 $8 

$8 $9 $9 

I I E ....H .~ 

ITravel-ln State . $26 $2(i $26 
I of State 

IIamong $4 $4 $4 

~ $84 $34 $34 
$1 $1 $1 

i '& 
Ir, ,& External' 
I Data Center $8 $8 $8 

$13 $9 $9 

" I Items ofl 

land $189 $103 $103 

ures 

Fund tern 
QrrL Ref 

I Fund 0860 001 

I'tlI!d~ 
0001~ 

ISpecial FUilds' 
I Funds 

I Other Funds 
0860 001 0995 

Total Local Assistance Expenditures 

Fund tern Numbe 
Org Ref Fund 

, FlJlld 
"no. I Funds· 

, FUllds 
:)ther Funds 

r:. ''1 Total. State Operations and Local $455 $476 5476 

nem;ze -- ,by 1 on th~·n.. - '-. " 'Detail .•• c, ' -
, Provide I lion I OetaU ' 
• Pmv". list on the 
~ .. --=- - -- -

I ne~,of Exp,ensefn~st be.~~ted _ ._______ __ __ ftefe~to t~_e_~nifor!ll~odes_'~~~ual f_~r ~_ tist __ ofs:_~an~ar~ tit,lees: 
'Attach". Fund,' t that rellect. special fund or bond fund ,<or ) as _ . 
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.,: . Personal S Detail 
...... .... .............. .. . (Whoi".dollars) 

; 

BCP No. 
, 

.... 
Title i 

'. r ·· ...... 
8 liB '23~3B6E 

. .. 
P"hli<h '" 

Salaries and Wages Detail I I 
rv,,,,v",, 

('I ! Z ~::~~ 
Doliars , , 

CY BY BY+l CY BY BY+ 1 
_a! 0.3 0.5 0.5 363.420 <10 no, $31.710 S31.710[ 

Tax IIV .1 OJ 1.0 1.0 5113,784 S79,649 S113,784 SI13,784! 
Tax I III _a! 0.7 1.0 1.0 S102.960 S72,072 $102,960 <1no O"n 

SO SO SO 
SO SO SO 
SO SO $0 
SO SO SO 
SO SO SO 
SO SO SO 
SO SO $0 
SO SO SO 
SO SO SO 
SO SO SO 
SO SO SO 
SO SO $0' 
SO SO $0 

lFun~ 

i 0.0 0.0 0.0 0 0 0 , 
, Help 0.0 0.0 0.0 0 0 O! 

i 
I 

ITotal : and Wages 3 17 2.5 2.5 $170.747 ~?4R 4~4 $?4R 4~4i 

Staff Benefits Detail CY BY BY+ 1 
iOASDI 13,062 19,007 19,00ll 

22.614 32.905 32.905/ 

I 
'r I 

I , Leave 
~

147 214 214' 
,,<',i"1 1 ,Leave .J:ll 191 191 

85 124 124 
lather: 574 835 835 

'Total Staff ,3 <"'011 <QO ,"" $QO 0"" 

IGrand Total, S232,780 $338,720 $338,720 
I , 

11 Use standard abbreviations per the Salaries and Wages Supplement. Show any effective date or limited-term expiration 
date in parentheses if the position is not proposed for a full year or is not permanent, e.g. (exp 6-30-13) or (ef! 1-1-13) 
Note: Information provided should in the same format as it would on the Changes in Authorized 

zif 1 : require i please include a I under the I 1 . section to identify 
'Totals must be It~ the nearesl . Id~lIars before postinQ t~ the Fiscal ", 
_a! ; st~rting11~1-12L I I I .. . 1 
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....... .....•... 
!O,,, .1 Information 

I······· ........... . "'1' . ~ ~ ... ~_ .. (Qe!!i:Jt~_ it!JIy'?y~_~~ql!L , ._ . ······T ........ I , 
.. . .. 

BCP No. ~_rop~~~_I_!~~~~ ____ I 18 -- ----------- i 
AS 2323 SOE Publish Opinions ! i 

Equipment I CY BY BY+1 

Standard Complement I $141 $58 $58 

I I 

Total $141 S58 S58 

Consulting & Professional Services I I 

Total 

I , 
Facility/Capital Costs i I I 

Facility I $84 $34 $34 
Capital Costs I $1 $1 $1 

Total $85 $35 $35 

One-Time/Limited-Term Costs Yes ~ No 0 
Description BY BY +1 

----
BY +2 

Positions Dollars Positions Dollars Positions Dollars 

IGeneral Expense $38 

Communications $3 

Inlormation Technolom $4 

0.0 $45 0.0 0.0 

Full-Year Cost Adjustment Yes No [] 
. ........... . . .......... _....... ... . ...... .... _ 

0 
•.•. - ... "" .. . 

Provide the illcremelltal challge ill dollars alld positiolls by fiscal year. 
Item Number BY BY+1 BY +2 

Positions Dollars Positions Dollars Positions Dollars 

Total 0.0 0.0 0.0 

Future Savings _ .... . .. b'e".O No 
_ .. _--_._._------'----------------_ •. ,--,'-------------------

[ ] 
•.... ... 

Specify fiscal year alld estimated savillgs, illcludillg allY decrease ill positiolls. 
Item Number BY BY+1 

--. 
BY+2 

Positions Dollars Positions Dollars Positions Dollars 

Total 0.0 0.0 0.0 
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